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I: INTRODUCTION
This paper addresses the following question: Must there by physical or biological
destruction of a group in order to qualify as “genocide” or can issues such as “convert or die”
policies be classified as destruction of a group?
Convert or die policies are policies where one religious group is forced to renounce its
spiritual faith or communal identity on threat of death or fear of imminent harm. These acts may
or may not cause significant physical harm, but they nearly always result in the prolonged mental
harm to individuals within the group who are forced to convert. As such, these convert or die
policies fall within the scope of the crime of genocide under the Genocide Convention even though
they are not “physical or biological destruction of a group.” This is because “convert or die”
policies are policies that target a specific enumerated group, a religious group, and they cause a
group to suffer mental harm as a result of that conversion. Moreover, causing a group, such as a
religious group, mental harm is one of the five enumerated acts in the Genocide Convention that
amount to committing the crime of genocide.
Mental harm is not defined in the Genocide Convention. Rather, the definition of mental
harm stems from the Travaux Prepatoires to the Genocide Convention and subsequent case law
from the International Criminal Tribunals for Rwanda (ICTR) and Yugoslavia (ICTY). 1 These
sources have defined mental harm to encompass harmful acts that cause a group to suffer severe
psychological distress or harm2. This paper argues that under these definitions, convert or die

1

Travaux Prepatoires to the Genocide Convention, [Electronic Copy provided in accompanying USB Flashdrive at
Sources 2]; see also Prosecutor v. Kordic and Cezic, Prosecutor v. Stakic, Prosecutor v. Jean Paul Akeyesu, and Adolf
Eichmann Case, [Electronic copies provided in accompanying USB Flashdrive at Sources 6, 7, 9, 12 respectively].
Id; The Genocide Convention’s Travaux Prepatoires, as discussed later in the paper, specifically point to cognitive
mental harm. Later case law from the International Criminal Tribunals of Rwanda and Yugoslavia stressed the
psychological aspect of mental harm instead.
2

5

policies amount to “mental harm” genocide because under convert or die policies, a religious group
is specifically targeted and forced to shun aspects of their faith and spiritual practices3. This
forceful conversion harms the mental and psychological well-being of the group being targeted.4
Thus, convert or die policies are acts of Genocide since they comprise actions which cause a
religious group to suffer severe mental harm (psychological distress or harm), a crime under the
Genocide Convention.

II: FACTUAL BACKGROUND
A: Definition of Convert or Die
Convert or die policies have been defined as actions which “forcibly [require] an individual
to convert from one religion to another by threat of death or severe bodily injury, or by the
infliction of severe bodily injury.”5 This threat of death or severe bodily injury, or the injury itself,
must be “sufficiently severe” or have such a high degree of severity for the action to be classified
as a serious crime under international law.6 However, the issue regarding convert or die policies
compared to other acts of genocide is that in a convert or die situation, there is usually not a
“physical death” or “severe physical harm” experienced or reported by an individual belonging to
a religious group7. Rather, there is a cultural death of the religious group the individual belongs

“Convert or Die: Forced Religious Conversions and the Convention on the Prevention and Punishment of
Genocide,” Nathan Lee, Georgetown Journal of International Law, Volume 47, Issue 2, pages 573-606. [Electronic
Copy provided in accompanying USB Flashdrive at Source 21].
3

4

Id at pages 601-602.

5

Id at page 577.

6

Id at page 577; Nathan Lee specifies in his article that the severity is what is needed to make convert or die policies
fall within the scope of the Genocide Convention’s definition of genocide.
7

Id at 576.

6

to instead.8 (The cultural death of a religious group could also be considered cultural genocide as
per the definition of cultural genocide in the Travaux Prepatoires to the Genocide Convention.9
However, that discussion is outside the scope of this paper). Due to this non-physical nature of
convert or die policies, convert or die policies have been regarded as actions that amount to
something less than genocide.
The international community has denounced forced religious conversions10 before, and
there is customary International Law which regards convert or die policies as illegal crimes which
breach human rights. Forced conversions, which are examples of convert or die policies, have
been regarded as crimes violating religious freedoms, and as crimes against humanity under
various sources of international law such as international conventions, domestic laws of nation
states, and international legal decisions.11 Moreover, many international conventions address
forced conversions. For example, the International Covenant on Civil and Political Rights
(ICCPR) states in Article 18 that “No one shall be subject to coercion which would impair his
freedom to have or to adopt a religion or belief of his choice.” 12 Moreover, both the Universal
Declaration of Human Rights and the European Charter of Fundamental Rights say the following:

8

Id.

9

Travaux Prepatoires to the Genocide Convention, [Electronic Copy provided in accompanying USB Flashdrive at
Source 2]. (This is one of numerous references to the definition of “cultural genocide in the Genocide Convention’s
Travaux Prepatoires.)
10

Forced religious conversions, forced conversions, and convert or die policies all have the same meaning within the
scope of this paper.
“Convert or Die: Forced Religious Conversions and the Convention on the Prevention and Punishment of
Genocide,” Nathan Lee, at page 579; the case Mr. Lee references in his article is Chief Prosecutor v. Delowar
Hossain Saveedi; he also references the International Covenant on Civil and Political Rights, and the United States’
International Religious Freedom Act (IRFA). [Electronic Copy provided in accompanying USB Flashdrive at
Source 21].
11

12

International Covenant on Civil and Political Rights at Article 18(2), [Electronic Copy provided in accompanying
USB Flashdrive at Source 3].
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Everyone has the right to freedom of thought, conscience, and religion. This right
includes freedom to change religion or belief and freedom, either alone or in
community with others and in public or in private, to manifest religion or belief, in
worship, teaching, practice and observance.13 14

There are numerous examples of convert or die policies in history. The Romans for
example, afraid of Christianity, forced early Christians to convert back to the Roman religions and
renounce Christianity.15

The Spanish in the 1500’s, forced many Moor Arabs and Jewish

populations out of Spain or forced them to convert to escape persecution during the Spanish
Inquisition.16 The English also were quite adamant during the years of English Protestant
Reformation that Catholics should convert or face persecution.17
Today, convert or die policies prevail globally. Most notably, Daesh 18 forced the Yazidi
Population of Iraq and Christians in Mosul, Iraq to adopt to their version of Islam or face death.19
Boko Haram in Niger targets Christian villages and forces Nigerian Christians to convert to

13

European Charter of Fundamental Rights at Article 10(1), [Electronic Copy provided in accompanying USB
Flashdrive at Source 4].
14

Universal Declaration of Human Rights at Article 18; (The wording of the Universal Declaration of Human Rights
is slightly different and reads: Everyone has the right to freedom of thought, conscience, and religion; this right
includes freedom to change his religion or belief, and freedom, either alone or in community with others and in public
or private, to manifest his religion or belief in teaching, practice, worship, and observance.) [Electronic Copy provided
in accompanying USB Flashdrive at Source 5].
15

See generally Oxford Handbook on Genocide Studies at Chapter 14, [Electronic Copy provided in accompanying
USB Flashdrive at Source 13].
16

Id.

17

Id.

18

Also called “ISIL” (Islamic State of the Levant) or ISIS (Islamic State in Syria)

“Convert, pay tax, or die, Islamic State Warns Christians,” Reuters News Agency; “Iraq Christians get Islamic
State’s warning,” Al Jazeera. [Electronic Copy in Accompanying USB Flashdrive at Sources 23, 24].
19
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Islam.20 21 Boko Haram has also gone further and kidnapped girls whom they force to convert to
Islam while in captivity.22 In other areas of the world, such as in the Democratic Republic of
Congo Christians are forced to hide their religion by wearing different clothing and holding secret
meetings for fear of being persecuted if known openly as being Christian. Elsewhere, in Pakistan,
being non-Muslim is a threat as well since there have been many examples of persecution of
Christians for violating Pakistan’s strict anti-blasphemy laws. There have also been reports in
Pakistan of Hindu women being taken from their family forcibly and then converting to Islam
based on threats to life and limb of themselves and their families.23 24 This paper will specifically
highlight the persecution against Buddhist and Ethnic Cham Muslims perpetrated by the Pol Pot
regime in Cambodia.25
B: The Genocide Convention
The Genocide Convention is a treaty signed by many states who are members of the United
Nations (UN) which sought to criminalize acts of violent and fatal persecution against groups of

“Convert or Die: Forced Religious Conversions and the Convention on the Prevention and Punishment of
Genocide,” Nathan Lee, at pages 577-579; 2014 Religious Freedom Report for Nigeria at page 1 (published by
United States Department of State), [Electronic copies provided in accompanying USB Flashdrive at Source 21, 17
respectively].
20

21

The United States Department of State did state however, in the 2014 Religious Freedom Report for Nigeria that
the majority of Boko Haram’s victims were Muslims who refused to follow or convert to the version of Islam that
Boko Haram wanted to follow. [Electronic Copy provided in accompanying USB Flashdrive at Source 17].
22

2014 Religious Freedom Report for Nigeria at pages 1, 2, 5, [Electronic Copy provided in accompanying USB
Flashdrive at Source 17].
“Forced Conversions Torment Pakistan’s Hindus,” Al Jazeera. [Electronic Copy provided in accompanying USB
Flashdrive at Exhibit 25].
23

24

Other examples include Muslims from the former Yugoslavia being forced to renounce their faith and Christians
elsewhere in other Islamic countries being forced to convert to Islam.
25

See generally Genocide in International Law, William A. Schabas at 149; International Religious Freedom
Report: Cambodia (2016), United Nations “Report of the Group of Experts for Cambodia” (UN Doc. A/53/850).
[Electronic copies provided in accompanying USB Flashdrive at 15, 18, 19 respectively].
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people with the aim of destroying the group. It was passed post WWII in light of the Holocaust,
and in recognition of other crimes committed during, after, and before the World Wars.26 Nearly
all nations of the world are signatories to the Convention including China, Cambodia, the United
States, and the United Kingdom to name a few.27 Further, it can be noted that during the process
of creating the Convention and the drafting of the preliminary convention (the Travaux Prepatoires
period), nearly all of the preliminary signatories participated.28

III: LEGAL ARGUMENT

A: Definitions
Genocide is defined in the Genocide Convention. In Article I, the Convention first states
the Genocide is a crime punishable under International Law regardless of when it was committed
(during, after, or before war, or in peacetime.)29 Next, in Article II, the Convention defines
genocide by listing the groups targeted by genocide and then defining the acts, committed in whole
or in part to destroy a group, that constitute genocide.30 31 There are four specific groups defined

26

Travaux Prepatoires to the Genocide Convention at Annex 15, page 3. [Electronic Copy provided in
accompanying USB Flashdrive at Source 2].
The Convention on the Prevention and Punishment of the Crime of Genocide at signatories’ page (2 nd page of
Convention). [Electronic Copy provided in accompanying USB Flashdrive at Source 1].
27

28

See Travaux Prepatoires to the Genocide Convention. [Electronic Copy provided in accompanying USB
Flashdrive at Source 2].
29

The Convention on the Prevention and Punishment of the Crime of Genocide at Article 1. [Electronic Copy
provided in accompanying USB Flashdrive at Source 1].
30

Id. at t Article 2.

31

Genocide under Article 2 of the Convention can be committed in whole or in part. This definition will be
discussed later in the paper.
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in Article II of the Genocide Convention: religious groups, national groups, ethnic groups, and
racial groups.32 Five acts33, which if perpetrated against the four groups mentioned above, amount
to genocide: (1) actually killing members of the group, (2) causing substantial bodily harm or
mental harm to members of a group, (3) inflicting conditions on the group that cause its physical
destruction, (4) preventing births within the group, and (5) forcibly removing children from the
group.34 Since this paper focuses on “convert or die” policies which are acts targeted towards
causing mental harm to members of a religious group, only those portions of the above definition
will be addressed.
There are two ways to define “religious group” under the Genocide Convention. First,
groups whose members all belong to the same “denomination[s] or mode of worship or [who share]
common beliefs” constitute members of a religious group.35 If instead, one looks at the definition
of religious group as a group which shares a common religion, one should define the word religion.
The definition of religion is fluid and in this paper, religion means “theistic, non-theistic, and
atheistic communities which are united by a single spiritual ideal.”36 Case law, and international
organizations have preferred the latter definition in describing potential acts of genocide
committed against a religious group. For example, the United Nations (UN), in describing the
Khmer Rouge’s actions towards eradicating the way of life and community for Buddhist Monks

32

Id.

33

Technically, since the convention differentiates between causing substantial bodily harm or causing mental harm,
it could be argued that there are six acts which the Genocide Convention defines as acts that amount to the crime of
genocide if committed.
34

Id.

The Crime of Destruction and the Law of Genocide, “The Conventional Omission of Genocide Denial,” Caroline
Fournet, page 98. [Electronic Copy provided in accompanying USB Flashdrive at Source 16].
35

36

Genocide in International Law, William A. Schabas at 148 (quoting Matthew Lipman). [Electronic Copy
provided in accompanying USB Flashdrive at Source 15].

11

and Cham Muslims in Cambodia, held that these actions potentially constituted religious
genocide.37 Furthermore, an Argentinian Judge has held that atheists can also be victims of
persecution on religious grounds, and that the acts of persecution could amount to religious
genocide.38
Second, the phrase “destroy in whole or in part” must be defined. The definition of
“destruction” is not found in the Genocide Convention requiring interpretation.

Since the

Genocide Convention is a treaty, customary International Law requires the application of the
Vienna Convention on the Law of Treaties.39 Articles 31 and 32 of the Vienna Convention
“suggest that ‘destroy’ should be given its ordinary meaning in its context and in light of its object
and purpose.” This results, as one author stated, the word destruction to “encompass several
meanings such as:
(1)
(2)
(3)
(4)
(5)
(6)

to ruin completely,
to tear down or break up,
to do away with,
to kill,
to subdue or defeat completely, and
to render useless or ineffective. 40

Id., see generally United Nations “Report of the Group of Exports for Cambodia” (UN Doc. A/53/850).
(Specifically, the UN here was asked by the Cambodian government to try members of the Pol Pot Regime and
determine whether they had committed acts of genocide against religious minorities and minority ethic groups in
Cambodia. [Electronic copies provided in accompanying USB Flashdrive at Sources 15 and 19 respectively].
37

38

Genocide in International Law, William A. Schabas at 149 (the Argentinian case is quoted in the book as follows:
“To destroy a group because of its atheism or its common non-acceptance of the Christian religious ideology is…
the destruction of a religious group, inasmuch as, in addition, the group to be destroyed also technically behaves as
the object of identification of the motivation of subjective element of the genocidal conduct. It seems, in effect, that
the genocidal conduct can be defined both in a positive manner, vis a vis the identity of the group to be destroyed
(Muslims, for example), as in a negative matter, and indeed, of greater genocidal pretensions (all non-Christians, or
all atheists, for example”). [Electronic Copy provided in accompanying USB Flashdrive at Source 15].
“Exploring Critical Issues in Religious Genocide: Case Studies of Violence in Tibet, Iraq, and Gujarat,” Ford. et
al, Case Western Reserve Journal of International Law, Volume 40, Issue 1, pages 163-214, 190. [Electronic Copy
provided in accompanying USB Flashdrive at Source 20].
39

40

Id. at pages 190-191.
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Later case law, from the International Criminal Tribunal for Yugoslavia (ICTY) and the
International Criminal Tribunals for Rwanda (ICTR) defined destruction as physical or biological
destruction of a group.41 However, this differs from the traditional view held by the drafters of the
Convention who wanted to include other forms of destruction such as burning of literature,
physical destruction of schools, religious institutions, and homes, and restrictions on language as
examples of destructions of a group in whole or in part.42 43 44 Consequently, destruction, in this
paper, refers to the following: a) physically rendering useless or ineffective religious property in
the form of religious symbols and icons, or places of worship, b) prevention of teaching one’s faith
to younger members of the community, c) forcible removal, and intermarriage, of people of one
faith with another faith, and d) exterminating, through mass murder, peoples of one faith.
B: Categories of Genocide
There are two main classifications of genocide: biological genocide and physical genocide.
However, other categories of genocide such as cultural genocide and mental harm genocide also
exist.45 A short description of each of the four categories follows.

41

Id.

42

In particular, the three examples held up above are examples of what the drafters thought would constitute
“cultural genocide.”
43

Prosecutor v. Blaskic at pages 191-192 [Electronic Copy provided in accompanying USB Flashdrive at Source 8].

Another view on the definition of destruction can be seen in the French delegate to the Convention’s words:
“Mere deprivation or restriction of civil or political rights inflicted on the members of a community is not enough to
constitute [genocide].” The French delegate was referring to extermination, not destruction, but in the early portions
of the Convention debates, the word “extermination” was strongly referenced as an example of “destruction of a
group.” (Travaux Prepatoires to the Genocide Convention at Page 141). [Electronic Copy provided in
accompanying USB Flashdrive at Source 2].
44

45

Cultural Genocide never made it into the Convention though it was heavily addressed in the Travaux Prepatoires
to the Genocide Convention.
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Biological genocide consists of acts of genocide that target specific groups (national,
ethnic, racial, or religious groups) and aim to prevent that group from continuing to survive
biologically via acts such as sterilizations and forced abortions.46 That is, the act aims at
“preventing births within a group,” 47 or make a group extinct through actions meant to dilute the
group ethnically and culturally.48 Biological genocide can take many forms including the forced
rape and sexual exploitation of females with the intent behind the action (the mens rea of the crime)
being to prevent the women from reproducing or having children who are members of her own
ethnicity.49 It can also include the “separation of families, sterilization, and destruction of the
foetus.”50

Further, in at least one recent historical example, it has also been argued that

psychological harm stemming from sexual violence could lead to individuals (both men and
women) from forming relationships, founding families.51
Physical genocide can be described as “racial discrimination in feeding, endangering of
health, and outright mass killings.”52 In the debates put forth during the adoption of the Genocide

46

Genocide in International Law, William A. Schabas at 197. [Electronic Copy provided in accompanying USB
Flashdrive at Source 15].
47

Id.

48

The Oxford Handbook on Genocide at page 314. [Electronic Copy provided in accompanying USB Flashdrive at
Source 14].
49

Prosecutor v. Jean Paul Akeyesu, at Paragraph 507 (definition of biological genocide). [Electronic Copy provided
in accompanying USB Flashdrive at Source 9].
50

The Oxford Handbook on Genocide at page 305. [Electronic Copy provided in accompanying USB Flashdrive at
Source 14].
51

Genocide in International Law, William A. Schabas at 200. [Electronic Copy provided in accompanying USB
Flashdrive at Source 15].
52

Genocide in International Law, William A. Schabas at 33. (Schabas is quoting Raphael Lemkin here and the
quote can be taken in the context of the Nazi rise in Germany (and areas surrounding Germany) during and before
WWII.) [Electronic Copy provided in accompanying USB Flashdrive at Source 15].
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Convention, the term “physical genocide” was to cover homicide. 53 The French proposal went a
step further and asked for “[a]ny act directed against the corporal integrity of members of a group”
to be included in the definition of “physical harm.”54 As a result, the final convention established
two crimes as physical genocide: “actually killing members of a group” and “causing substantial
bodily harm to members of a group.”55 However, physical genocide is a much broader category
as well, since the Genocide Convention includes “inflicting conditions on a group that cause the
group’s physical destruction.”56 This, as a result, expands the scope of physical genocide and
perhaps is the reason that many instances of genocide are classified as physical genocide. 57
Cultural genocide is not a type of genocide included in the text of the Genocide Convention.
However, it was a form of genocide that sponsored significant debate in the process of writing the
Genocide Convention.58 In fact, until the very end, cultural genocide looked as though it would
be included in the definition of genocide under the Genocide Convention’s definition.59 After
much debate, delegates from Venezuela, China, Lebanon, Poland, and the Soviet Union created a
draft defining cultural genocide.60 This draft read as follows:

53

Id at 74.

54

Id.

55

The Convention on the Prevention and Punishment of the Crime of Genocide at Article 2. [Electronic Copy
provided in accompanying USB Flashdrive at Source 1].
56

Id.

57

Convert or die policies could fall under the scope of physical genocide as well. However, the focus of this paper
is to see whether and how convert or die policies constitute mental harm genocide.
58

Travaux Prepatoires to the Genocide Convention at 817-828 (Ad Ho Committee on Genocide Corrigendum to the
Summary Record of the Eighth Meeting, April 13, 1948), 860- 862, and page 982. [Electronic Copy provided in
accompanying USB Flashdrive at Source 2].
59

Id. at 861-862; Id at 982.

60

This was actually one of several, and the one that nearly made it into the actual convention itself.

15

In this convention genocide also means any deliberate acts committed with the
intention of destroying the language, religion, or culture of a national, racial or
religious group on grounds of national or racial origin or religious belief such as:
(1) Prohibiting the use of the language of the group in daily intercourse or in schools,
or prohibiting the printing and circulation of publications in the language of the
group;
(2) Destroying, or preventing the use of libraries, museums, schools, historical
monuments, places of worship or other cultural institutions and objects of the
group.61
France, the United States, the United Kingdom, the Netherlands, and some other delegates
to the convention did not support inclusion of the term “cultural genocide.”62 As a result, the term
cultural genocide is not a type of genocide recognized statutorily through the Genocide
Convention. However, one can argue that from a customary international law standpoint, cultural
genocide forms a fourth category of genocide.63
Mental harm genocide stems from the Genocide Convention itself. In Article 2 of the
Genocide Convention “causing … mental harm to members of a [religious] group” constitutes an
act of Genocide.64 Two classifications of mental harm genocide exist: psychological harm and
cognitive harm.
Mental harm genocide was included in the Genocide Convention after much deliberation
by the committee creating the Genocide Convention. In fact, it was the Chinese delegate who
initiated the debate about including the words “mental harm” in the Genocide Convention.65 The

61

Id. at 982 and 1009; also see Genocide in International Law, William A. Schabas at 210-211. [Electronic copies
provided in accompanying USB Flashdrive at Sources 2 and 15 respectively].
62

Geocide in International Law, William A. Schabas at 210-211. [Electronic Copy provided in accompanying USB
Flashdrive at Source 15].
Since the focus of the paper’s discussion is mental harm genocide, cultural genocide will not be discussed further
in this paper.
63

64

Convention on the Prevention and Punishment of the Crime of Genocide at Article 2. [Electronic Copy provided
in accompanying USB Flashdrive at Source 1].
65

Travaux Prepatoires to the Genocide Convention at pages 593, 1316, 1358. [Electronic Copy provide in
accompanying USB Flashdrive at Source 2].
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Chinese delegate originally wanted to include the words “mental harm” for two reasons, though
he emphasized one in particular. According to the Chinese delegate, the Japanese, during World
War II, produced massive amounts of opium in Chinese factories which they were hoping to
distribute cheaply into the Chinese market.66 The end goal, the Chinese official stated, was to
“control” the Chinese population by effectively stripping the population of cognitive capabilities.67
The Chinese delegate argued that such an act should be criminalized and constitute genocide.68 In
support of the Chinese delegate, other delegates lobbied for the inclusion of the words “mental
harm” in the definition of the crime of genocide, and agreed that the words “mental harm” should
be seen as “a loss of cognitive abilities.” 69 They also agreed that an action causing such mental
harm would be considered genocide.70
In Modern Jurisprudence (in modern International Criminal Law) mental harm has been
defined differently from the original definitions found in the Travaux Prepatoires.

The

International Criminal Court (ICC) Preparatory Commission moved away from the definition of
“mental harm” as “cognitive harm.”71 Instead, the ICC Preparatory Commission defined mental
harm as conduct including, but not necessarily restricted to acts of rape, torture, sexual violence,
or inhuman or degrading treatment.”72 This definition has been adopted in numerous International

66

Id.

67

Id.

68

Id.; The Crime of Destruction and Law of Genocide, Caroline Fournet, at pages 86-87. [Electronic Copies
provided in accompanying USB Flashdrive at Sources 2, 16 respectively].
69

Id.

70

Id.

71

The Crime of Destruction and Law of Genocide, Caroline Fournet at pages 86-87. [Electronic Copy provided in
accompanying USB Flashdrive at Source 16].
72

Id.

17

cases, such as Prosecutor v. Kayishema, Prosecutor v. Akeyesu, Prosecutor v. Stakic, and
Prosecutor v. Kordic and Cezic.
C: Case Law defining “mental harm” under the Genocide Convention
i: Prosecutor v. Akeyesu
In Prosecutor v. Akeyesu, the International Criminal Tribunal for Rwanda (ICTR) judges
stated that causing psychological harm to a group of individuals through repeated acts of violence
constituted “causing mental harm” to a group.73 Jean Paul Akeyesu was a Rwandan citizen and a
bourgmestre74 of the commune of Taba, Prefecture of Gitarama in Rwanda at the time that he
committed acts of genocide.75 During the Rwandan Genocide, many females, often Tutsi civilians,
sought refuge at the commune authority.76 During their stay with the commune authority, the
women, specifically, Tutsi women, were forced to participate, or be subjected to numerous acts of
sexual violence.77 These acts of violence lead to the women suffering from severe physical and
psychological harm which the ICTR tribunal noted Akeyesu knew of, participated in, and actively
encouraged his followers to participate in.78 The tribunal noted that these actions of Akeyesu
amounted to genocide.79
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In the Akeyesu case, the prosecutors and judges noted that Akeyesu committed, or aided
others in committing physical, biological, and mental harm genocide.80 In Akeyesu, the tribunal
made certain important findings on mental harm causing genocide of a group. That is, the tribunal
connected mental harm to acts of sexual violence and inhuman or degrading treatment, adhering
to the ICC Preparatory Commission’s definitions of mental harm.81
First, in Paragraph 502, the tribunal noted that causing serious bodily or mental harm to
members of a group can still constitute genocide committed through inflicting serious mental harm
even if the mental harm is not permanent and irremediable.82 Second, the court noted that it would
adopt the definition of mental harm upheld by the District Court of Jerusalem in the Adolf
Eichmann case.83 84 Third, the tribunal noted that sexual violence, often committed publicly and
in a degrading manner contributed the psychological and mental harm of women.85 This, the
tribunal found, amounted to Akeyesu committing acts which caused the destruction of a group
(Tutsi women) through severe mental harm.86 Thus, the ICTR held that physical acts, such as
sexual violence, which affect an individual (victim of the act) because they were committed
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publicly and in degrading manners constitute mental harm.87 Further, the ICTR noted that this
mental harm need not be permanent or irremediable.88

ii: Adolf Eichmann Case
Adolf Eichmann’s case, before the District Court of Jerusalem, occurred in 1961 in Israel.89
During his trial, he was accused of committing crimes against the Jewish people.90 91 Eichmann
belonged to the Austrian SS (Secret Police in Nazi-era Austria) and eventually became the Special
Officer of Zionist Affairs.92 He was transferred to Vienna to administer the Central Office for the
Emigration of Austrian Jewish population and likely contributed to the forced emigration of at
least 150,000 Austrian who were Jewish.93

Beginning in late 1941 and extending until

approximately the end of 1942, Eichmann implemented the final solution in Austria, Hungary,
Germany, and other Nazi-occupied countries.94 He oversaw the transport of Jewish populations
to concentration camps and ghettos, the extermination of Jewish populations in the concentration
camps, and contributed in hiding the evidence of the mass exterminations.95
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The Israeli court found that due to Eichmann’s “permeated intent” to cause substantial
bodily harm and mental harm,96 he committed acts against the Jewish people which amounted to
Genocide.97 These acts, which Eichmann contributed to, included the subhumanizing of the
Jewish population during the Crystal Night and the repeated stigma and mass persecutions endured
by the Jewish populations.98 The Court held that these constituted genocide to a religious group
(the Jewish populations of the affected areas) through mental harm in the form of stigmatization.99
It also found other examples of mental harm perpetrated against a religious group amounting to
genocide when an individual, such as Eichmann
caused [ ] grave harm by means of enslavement, starvation, deportation and
persecution, confinement to ghettos, to transit camps and to concentration camps—
all this under conditions intended to humiliate the Jews, to deny their rights as
human beings, to suppress and torment them by inhuman suffering and torture,’
and all this with the intention of exterminating the Jewish people.100
Thusly, the court noted and held that if acts committed against a national, religious,
ethnic, or racial group are meant to humiliate or degrade a population and exterminate the
population, they are acts of mental harm perpetrated against a protected population which
amount to the crime of genocide.101
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iii: International Criminal Tribunal for Yugoslavia (ICTY) Cases
The cases appearing before the ICTY ranged in scope and facts, however a vast
majority of the cases before the tribunal laid an analysis of how the tribunal, and various
successive courts, should analyze how acts causing mental harm to an enumerated group102
constitute genocide. In particular, this paper discusses the cases of Prosecutor v. Blaskic,
Prosecutor v. Kordic & Cezic, and Prosecutor v. Stakic.
In Prosecutor v. Blaskic, the ICTY laid out an explanation of acts that cause mental
harm which amounts to genocide, and the analysis needed to reach the conclusion that a
particular set of acts committed against an enumerated group103 constitute genocide.104 In
particular the tribunal noted as follows:
[T]he victim must have suffered serious bodily or mental harm; [of which] the
degree of severity must be assessed on a case by case basis with due regard for the
individual circumstances;
- the suffering must be the result of an act of the accused or his subordinate;
- when the offence was committed, the accused or his subordinate must have
been motivated by the intent to inflict serious bodily or mental harm upon
the victim.105 106
Further, the ICTY also held in Blaskic that inhuman treatment, an example of which is
mental harm perpetrated against an enumerated population107, constitutes a breach of the Fourth
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Geneva Convention.108 This, the ICTY argued, could lead to mental harm being classified further
as a grave breach under both the Genocide Convention and the Fourth Geneva Convention. 109 In
Prosecutor v. Stakic, the ICTY again defined mental harm under the Genocide Convention.110
This time as well, the tribunal referenced the definitions already found in Blaskic and Kordic and
Cezic.111 Thus, the ICTY’s format for analyzing whether acts causing a national, ethnic, religious,
or racial group constitute genocide can be understood as follows. Is the act in question, when
regarded on a case by case basis under a person’s individual circumstances, caused by an individual
who forces the victim to suffer from mental harm?”112

D: Convert or Die Policies amount to Genocide under International Criminal Law
Convert or die policies amount to genocide under international criminal law. Specifically,
convert or die policies are actions taken against a religious group which are meant to destroy the
religious group, in whole or in part, through causing mental harm to members of the group. There
are three reasons why convert or die policies are examples of mental harm genocide under the
Genocide Convention which are explained below.
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i: Convert or die policies target religious groups.
First, convert or die policies target religious groups, which are one of the enumerated
groups in the Genocide Convention.113 That is, convert or die policies actively constitute a group
leaving or renouncing its faith (religion) by force to join another religious group. 114 Since
conversion actively requires the movement of an individual across religions, forced conversion
refers to the forced movement of individuals across religions. Thus, convert or die policies attack
a protected group—a religious group—under the Genocide Convention.
ii: Convert or die policies involve the destruction of a group, in whole or in part,
through the destruction of a group’s religious identity.
Second, these forced conversions cause a religious group’s destruction in whole or in part
because the policies mean to smother a group’s “religious identity.” As stated earlier in this paper,
destruction refers to the following: a) physically rendering useless or ineffective religious property
in the form of religious symbols and icons, or places of worship, b) prevention of teaching one’s
faith to younger members of the community, c) forcible removal, and intermarriage, of people of
one faith with another faith, and d) exterminating, through mass murder, peoples of one faith.
Groups who perpetrate convert or die policies often also demolish, or cause the victim to
break or demolish, symbols of the victim’s religious identity such as religious idols found in
homes, places of worship, and literature. Examples of this are the Iraqi Christians in Mosul who
often destroyed Christian symbols in their homes115 or the destruction against religious property
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in the former Yugoslavia during the Balkan Wars.116 117 When a religious symbol is broken and
demolished, it is often rendered useless and ineffective. That is, a demolished mosque can no
longer serve as a communal and religious space for a local Islamic population. In the same way,
a destroyed statue of a religious deity or a slashed (or burned) painting or a religious figure no
longer holds the same spiritual and religious meaning it once held. The act of breaking the statue
or slashing the painting renders it ineffective and useless to the religious group who could have
used the idol or painting in religious ceremonies, daily prayers, and community worship. Because
this demolishment or break of the religious property renders the religious property useless, this act
destroys religious property.
A group can also destroy another group’s religious identity by preventing elders of a
religious community from teaching the faith to younger members of the community. This occurs
through the prohibition of language used to communicate religious teaching and the destruction of
texts and literature (books) which communicate religious teachings.118
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These acts destroy

religious identity by preventing the identity from continuing in successive generations. Preventing
teachings of a faith does not allow younger generations of a religious community from learning
the values, prayers, rituals, and texts of the religious community thus preventing the faith from
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being spread to their descendants. These acts of preventive teachings stop a faith from growing
by placing a barricade or wall beyond which the teachings cannot cross. In placing this barrier,
the group’s rich religious history is destroyed, and the group religious identity of the group is
destroyed.
Furthermore, this religious barrier can also occur in the form of forced intermarriage with
other faiths or forced removal of children from a religious community. By preventing a faith from
populating or spreading, the perpetrators of the act stop the religious population being persecuted
from growing or increasing in number.120 This act, as a result, also destroys the religious identity
of a population by causing this religious group to become endangered and eventually to become
extinct.
In addition to the above ways of destroying a religious identity, there is another way to
destroy religious identity. This is through mass murder of a religious population. Mass murder of
a religious group destroys the religious group by exterminating it. Under the Genocide Convention
such mass murder is an act that falls under the scope of the crime of genocide.121
iii: Convert or die policies cause mental harm to a religious group against whom the
policy was perpetrated.
Mental harm is not defined in the Genocide Convention, but can be interpreted through
subsequent case law. In Prosecutor v. Akeyesu, the ICTR held that physical acts affecting a victim
of a protected group122 psychologically because the victim suffered public and degrading treatment

“Convert or Die: Forced Religious Conversions and the Convention on the Prevention and Punishment of
Genocide,” Nathan Lee, at page 598. [Electronic Copy provided in accompanying USB Flashdrive at Source 21].
120

121

Convention on the Prevention and Punishment of the Crime of Genocide at Article 2. [Electronic Copy in
accompanying USB Flashdrive at Source 1].
122

See footnote 102 supra.

26

can be considered acts that caused an individual to suffer mental harm.123 In defining mental harm,
the tribunal in Akeyesu also referenced the case of Adolf Eichmann. In Eichmann an Israeli court
held that acts committed against a national, religious, ethnic, or racial group meant to humiliate or
degrade that group and exterminate it are acts of mental harm which amount to the crime of
genocide.124
Convert or die policies constitute acts that are committed against a religious group which
are meant to humiliate, degrade, or exterminate the group. Convert or die policies humiliate a
religious group by forcing the religious group to destroy portions of their identity. This destruction
humiliates the group which has to see its spiritual symbols and icons of faith become obsolete.
Furthermore, convert or die policies also degrade a group. They force a religious group to stop
practicing and spreading their faith to successive generations, acts that are meant to “subhumanize”
a religious group and make the religious group feel stigmatized.125 Furthermore, these actions also
exterminate a group or destroy the group.
Convert or die actions, as noted above, can exterminate or destroy a group in four ways: a)
physically rendering useless or ineffective religious property in the form of religious symbols and
icons, or places of worship, b) prevention of teaching one’s faith to younger members of the
community, c) forcible removal, and intermarriage, of people of one faith with another faith, and
d) exterminating, through mass murder, peoples of one faith. Therefore, by humiliating a religious
faith, degrading the religious faith, and destroying a religious faith by destroying the religious
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faith’s identity, convert or die policies cause a group to suffer mental harm. Since this mental
harm stems from acts that constitute the crime of genocide and are targeted towards a religious
group, these acts should be considered genocide under the Genocide Convention.
Convert or die policies should still be considered as acts that cause a religious group to
suffer from mental harm even if the harm induced is not permanent. In Akeyesu, the ICTR held
that psychological harm126 does not need to be permanent or irremediable.127 Thus, even if convert
or die policies only cause a victim to suffer harm for a limited period of time (that is, until the
perpetrators are stopped or brought to justice), they still constitute actions that cause a religious
group to have suffered mental harm.
Moreover, in analyzing convert or die policies, the question asked takes the following form:
Is the act in question, when regarded on a case by case basis under a person’s individual
circumstances, caused by an individual who forces the victim to suffer from mental harm?”128
Under this analysis, each victims case under the convert or die policy needs to be considered
individually to see if the perpetrator wanted to cause the victim mental harm. Convert or die
policies, especially ones that have occurred in recent years,129 tend to focus on harming individual
subsects of a population who are religiously different and force the population to convert lest the
population face imminent death or threat of death. The author cannot in this paper argue for or
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against certain instances of the convert or die policy being perpetrated against a group to cause the
group mental harm. Rather, the author wants to highlight that this analysis, when used in a convert
or die context, must show that the individual of a religious group who is the victim of convert or
die can show that in his circumstances the perpetrators of the policy forced such a policy in order
to inflict on him, and other members of his religious group, mental harm.

IV: CONCLUSION
Convert or die policies are policies where one religious group is forced to renounce its
spiritual faith or communal identity on threat of death or fear of imminent harm. These acts may
or may cause significant physical harm, or biological harm130, but they also cause prolonged
mental harm to individuals within the group who are forced to convert. As such, these convert or
die policies fall within the scope of the crime of genocide under the Genocide Convention even
though they are not “physical or biological destruction of a group.” This is because “convert or
die” policies are policies that target a specific enumerated group, a religious group, and they cause
that group to suffer mental harm as a result of that conversion. Moreover, causing a group, such
as a religious group, mental harm is one of the five enumerated acts in the Genocide Convention
that amount to committing the crime of genocide.
Mental harm is not defined in the Genocide Convention. Rather, the definition of mental
harm stems from the Travaux Prepatoires to the Genocide Convention and subsequent case law
from the International Criminal Tribunals for Rwanda (ICTR) and Yugoslavia (ICTY). 131 While
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the original intent of including the term mental harm was to prevent “cognitive harm,” later case
law has broadened the definition of mental harm. Cases from the ICTR, ICTY, and Israel have
defined mental harm to encompass harmful acts that cause a group to suffer severe psychological
distress or harm132. This paper has argued that under these definitions, convert or die policies
amount to “mental harm” genocide because under convert or die policies, a religious group is
specifically targeted and forced to shun aspects of their faith and spiritual practices 133. This
forceful conversion harms the mental and psychological well-being of the group being targeted.134
Thus, convert or die policies are acts of Genocide since they comprise actions which cause a
religious group to suffer severe mental harm (psychological distress or harm), a crime under the
Genocide Convention.
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